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LUMP SUM PAID TO MANAGING DIRECTOR ON 
RELINQUISHING OFFICE OWING TO PRESSURE 
BY TRUSTEES OF DEBENTURE HOLDERS 


The taxpayer was managing director of the G. Property Com- 
pany and was also a director of its subsidiary, the G. Development 
Company. The Development Company had issued debentures, and 
the trustees for the debenture holders were called upon to assist the 
company in the disposal of certain of its property. The trustees 
declined to assist unless the taxpayer severed his connexion with 
both companies. In the face of the pressure from the trustees, the 
taxpayer agreed to resign his positions with both companies on con- 
dition that he was paid all arrears of remuneration and that he was 
paid a further sum of £2,203/14/4, being the equivalent to the amount 
payable under his agreement as managing director of the Property 
Company from the date of his resignation until the date of expiry 
of the agreement. Held, that the sum of £2,203 was not assessable 
(Henley v. Murray, English Court of Appeal, 14 March, 1950). 


In the above case the Court of Appeal reversed the decision of 
Croom Johnson, J., reported in the March, 1950, issue of Current 
Taxation at p. 130. 


The Court of Appeal pointed out that bargains of the above 
nature may take one of two forms: A taxpayer who has a contract 
in respect of which he is entitled to periodic remuneration may agree 
to accept a lump sum in lieu of future remuneration on condition 
that he did less work in future or even no work at all. In this class 
of case, the lump sum would be assessable, being a profit arising 
under his contract and payable by virtue of his office or employment. 
Examples of such bargains are to be found in Prendergast v. Cameron 
(1940), 23 T.C. 122 (lump sum payment to director for retaining 
office) ; and Wales v. Tilley (1943), 25 T.C. 136 (lump sum payment 
to director in consideration of acceptance of reduced remuneration). 
So, also, in Hofman v. Wadman (1946), 27 T.C. 192, periodical pay- 
ments to an employee after cancellation of his service agreement were 
held to be assessable. 


The second class of case is where the contract itself ceases alto- 
gether and a sum becomes payable in consideration of the total 
abandonment of all the contractual rights which the recipient had 
under the contract. The sum so received would not be assessable 
except to the extent provided by s. 26 (d) of the Commonwealth Act. 
Henley v. Murray (supra) is an example of the second class of case. 
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SUM PAID UNDER SERVICE AGREEMENT 
ON TERMINATION OF EMPLOYMENT 


The taxpayer was assistant to the managing director in the ad- 
ministration of a company. His remuneration and terms of employ- 
ment had been governed by a series of service agreements, the last 
of which was for a period of three years from 1 January, 1945. Under 
this agreement the company was entitled to terminate the taxpayer’s 
employment on 31 December, 1945, upon payment of a lump sum 
of £10,000 (described as compensation for loss of office), or on 31 
December, 1946, upon payment of the sum of £6,000. The company 
exercised its option to end the taxpayer’s employment on 31 Decem- 
ber, 1945, and paid him the sum of £10,000. Held, that this sum was 
assessable under Schedule E, r. 1, of the English Act, being a profit 
arising from the taxpayer’s employment (Dale v. de Soissons, Eng- 
lish High Court, 3 April, 1950). 

Roxburgh, J., quoted the definition by Romer, L.J., of ‘‘compen- 
sation for loss of office’’ in Henry v. A. Foster; Henry v. J. Foster 
(1932), 16 T.C. 605, at p. 634, viz.: ‘It means a payment to the 
holder of an office as compensation for being deprived of profits to 
which as between himself and his employer he would, but for an act 
of deprivation by his employer or some third party such as the 
Legislature, have been entitled’’. His Lordship pointed out that in 
the instant case ‘‘the due exercise of an option reserved by the con- 
tract of employment itself could not be called ‘an act of depriva- 
tion’; and it would generally be ultra vires a company to pay com- 
pensation for loss of office where the rights of the employee were not 
being injuriously affected’’. Roxburgh, J., went on to refer to Hunter 
v. Dewhurst (1932), 16 T.C. 605, and pointed out that ‘‘nothing was 
said in that case to suggest that compensation for loss of office can 
be stipulated for in the instrument which creates the office’’. 

Henley v. Murray, English Court of Appeal, 14 March, 1950, 
was distinguished because in that case a lump sum was paid in con- 
sideration of the surrender by the recipient of his rights in respect 
of an office. ‘‘In the present case, the Colonel [the taxpayer] sur- 
rendered no rights. He got exactly what he was entitled to get under 
his contract of employment.’’ 

It is considered that five per cent., only, of the sum paid in the 
abovementioned case would have been assessable under s. 26 (d) of 
the Commonwealth Act. That paragraph applies where a lump sum 
is paid ‘‘in consequence of retirement from, or the termination of, 
any office of employment and whether so paid voluntarily, by agree- 
ment or by compulsion of law’’. It is immaterial that the retiring 
allowance was stipulated for in the agreement which created the 
office. 


LUMP SUM PAID TO PUBLIC ACCOUNTANT 
ON TERMINATION OF SECRETARYSHIP 


The taxpayer, a public accountant, had been secretary of a public 
company. His appointment was terminated on the voluntary winding- 
up of the company. He was paid a lump sum of £500, described as a 
retiring allowance. Held, that five per cent. of the sum so received 
was assessable under s. 26 (d) (C.T.B.R. Ref. No. M.5/1949). 
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In the above case, it was contended for the Commissioner that 
s. 26 (d) applies only where the payment of an allowance, gratuity, 
or compensation of the kind contemplated in the paragraph is a pay- 
ment of a capital nature. In rejecting this contention, the Board 
said: ‘‘When paragraphs (d) and (e) of the section are read to- 
gether, as the proviso to paragraph (e) demands that they should be, 
it appears that the intention of the Legislature is to make all allow- 
ances, gratuities and compensations, whether of an income or a 
capital nature, received by a taxpayer as a direct or indirect result 
of any employment of or services rendered by him, part of his assess- 
able income, except where the capital amount of any such allowances, 
gratuities and compensations ‘is paid in a lump sum in consequence 
of retirement from or termination of, any office or employment .. .’ 
In our opinion, it follows that an allowance, gratuity or compensa- 
tion may come within the terms of paragraph (d) not because it is 
of a capital rather than of an income nature, but simply because it 
was made in the manner and for the reason specified in the paragraph. 
We do not think that the words ‘capital amount’ in paragraph (d) 
mean ‘an amount of a capital nature’ paid as an allowance, gratuity 
or compensation. In our opinion, they mean the capitalised or total 
value of any allowance, gratuity or compensation which, of course, 
must be paid to the taxpayer in a lump sum to bring it within the 
operation of the paragraph. It is significant in this connection that 
the words ‘capital amount’ or words of a like nature are omitted 
from the proviso to paragraph (e), although the object of the proviso, 
as mentioned above, is to take outside the operation of paragraph (e) 
any allowances, gratuities and compensations which come within the 
terms of paragraph (d). It may well be that allowances, gratuities 
or compensations coming within the terms of paragraph (d) will 
ordinarily be of a capital nature, but that is not because of the terms 
of the paragraph but because of the very nature of such payments 
themselves. ’’ 


GIFTS TO ANZAC HOUSE APPEAL 


The Commissioner has ruled that gifts to the Anzac House 
Appeal are rebateable to individuals under s. 160 (2)(g)(vii) and 
are an allowable deduction to companies under s. 78 (1) (a) (vii), the 
fund being established for the purpose of providing money for the 
construction of a public war memorial. 


DAMAGES FOR NEGLIGENCE BY TAX AGENT 


The following is an extract from the New York Certified Public 
Accountant, February, 1950, issue: 

‘*May I comment on the case discussed by you in your November 
column dealing with the lawyer who, engaged to make a claim for 
tax refund, missed the deadline of the statute and reimbursed his 
client for the loss'so suffered by his, the lawyer’s negligence. It seems 
to me somewhat hasty to deny this as a deductible expense from the 
lawyer’s income, with the words ‘certainly shouldn’t be ordinary 
and definitely wasn’t necessary.’ 

‘*Fortunately, we have a classic rule as to what is an ordinary 
expense, in Judge Cardozo’s Supreme Court decision, Welch v. 
Helvering : ‘Ordinary . . . does not mean that the payments must be 
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habitual or normal in the sense that the same taxpayer will have to 
make them often. A lawsuit affecting the safety of a business may 
happen once in a lifetime. . . . The situation is unique in the life of 
the individual affected, but not in the life of the group, the com- 
munity of which he is a part.’ A physician, after thirty years of most 
careful practising, may, after a busy day, misplace a decimal ,point 
on a prescription, or a similarly careful pharmacist may once in ten 
thousand cases misread the decimal point in a prescription, and either 
of them may thereby damage the patient’s health. Under the above 
cited rule, these cases are commonly looked on as ordinary business 
accidents ; they are covered by liability insurance in many cases, the 
premiums for which have never been questioned as to their deducti- 
bility. I can see no difference in the case of an attorney who (or 
whose clerk), overlooks the deadline for some action. In many coun- 
tries, lawyers have taken out professional liability insurance for such 
incidents for many decades. 

‘“*As to ‘necessary’, of course it is not necessary that a lawyer 
become ‘guilty of laches’. But that is not the point. Whenever a 
person has a valid claim against a lawyer, or, for that matter, against 
any businessman, the payment of such claim is ‘necessary’ as soon 
as either a court has decreed it, or the payor reasonably expects to 
lose if he allowed the suit to be brought into court. 

‘‘As to Philo’s remark that ‘payments for damages are like 
fines, not deductible’, it seems that whenever such deduction has been 
disallowed, it was only in eases where the allowance of the deduction 
was ‘against public policy’, e.g., fines for violation of price regula- 
tions, or fer crimes. Where breaches of contract were involved (even 
deliberate ones), the only question brought before the courts was as 
to the year in which these damages were deductible. (Lane Construc- 
tion Corp., Groves & Sons Co. v. U.S. Central Trust Co.; Adm. v. 
Burnet.) 

‘Having thus taken care of the lawyer’s tax problem (as many 
an accountant is called upon to do, the Bereu decision notwithstand- 
ing), it would seem that a more interesting problem arises with 
respect to his client’s taxability as to the amount received. 

‘*Tf the client received a refund of income tax (or any other tax 
not deductible for tax purposes), such a refund certainly is not sub- 
ject to income tax. Does he have to report as income the amount 
received from his lawyer as damages in lieu of the income tax refund 
lost? I think he does not, under an interesting new aspect of the 
‘tax benefit’ rule.’’ 


Comment by Editor, “Current Taxation” 


Philo’s remark that ‘‘payments for damages are like fines, not 
deductible’ is clearly wrong. In discussing penalties imposed for 
breaches of the law, the High Court of Australia said, by Gavan 
Duffy, C.J., and Dixon, J., in Herald and Weekly Times Ltd: v. 
F.C. of T. (1932), 48 C.L.R., at p. 120: ‘‘The penalty is imposed as 
a punishment of the offender considered as a responsible person 
owing obedience to the law. Its nature severs it from the expenses 
of trading. It is inflicted on the offender as a personal deterrent, 
and it is not incurred by him in his character of trader’’. 

The cases of 1.R. Comrs. v. Von Glehn & Co. Ltd. (1920), 12 
T.C. 232, and I.R. Comrs. v. Warnes & Co. Ltd. (1919), 12 T.C. 227, 
which decided that penalties imposed for breaches of the law are not 
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deductible are distinguishable from damages incurred in the course 
of carrying on a business. The nature of the penalty, as explained 
above, severs it from the expenses of trading. It is inflicted on the 
offender as a personal deterrent, and it is not incurred by him in his 
character of trader (Herald and Weekly Times Case, 48 C.L.R., at 
p. 120). 


Whether damages are deductible depends upon the degree of 
connexion between the trade or business carried on, and the cause 
of the liability for damages. This may be illustrated by damages 
paid in respect of libel. 


In the Herald and Weekly Times Case, sums paid by way of 
compensation to persons claiming damages in respect of alleged libels 
published in a newspaper, and also costs of contesting such claims 
or of obtaining-advice as to them, were held to be deductible whether 
the newspaper proprietor was successful or unsuccessful or the 
matter was settled by compromise. In this case the findings of the 
trial Judge showed that claims for libel are an ordinary incident of 
the business of conducting a newspaper. The writer submits that 
claims for libel, and obscene libel, are also an ordinary incident of a 
publisher’s business. 


The following is a decision of the English High Court which went 
the other way: 


The taxpayer acted as selling agent in London for a Cuban 
sugar-producing company. In an action against him for maliciously 
libelling the Deputy Director of Sugar Supplies he was ordered to 
pay £550 damages and £3,025 costs. The taxpayer claimed these sums 
as a deduction in his assessment of English income tax. Held (apply- 
ing Strong & Co. v. Woodifield (1906), 5 T.C. 215), that the damages 
and costs were not allowable deductions (Fairrie v. Hall, |1947] 2 All 
E.R. 141; 28 T.C. 200): ‘‘In the present case the loss which the 
appellant has sustained—£550 damages and £3,025 costs—is in one 
sense a loss connected with his trade. Apart from his desire to injure 
Mr. Rook, the appellant also desired to increase his own profits. _He 
had that motive. He could only have increased his profits if he sue- 
ceeded in giving an advantage to his own clients in Cuba or a disad- 
vantage to the rivals of his clients. It is a case that falls, it seems to 
me, exactly within the words of Lord Loreburn, who said that the 
losses ‘cannot be deducted if they are mainly incidental to some other 
vocation or fall on the trader in some character other than that of 
trader’. The loss fell upon the appellant in this case in the character 
of a calumniator of a rival sugar broker. It was only remotely con- 
nected with his trade as a sugar broker’’. 


Under the Commonwealth law, objections and appeals must be 
lodged within a sixty-day period. If a taxpayer misses ‘‘the deadline 
of the statute’’ all his legal rights of upsetting an assessment are 
lost. Failure to lodge notices of objections or appeals within time is 
an inevitable risk of a tax agent’s business. It is submitted that 
claims for damages in respect of such failure are an ordinary incident 
of the agent’s business and sums paid in settling or resisting such 
claims are, accordingly, an allowable deduction. The fact that claims 
are isolated or frequent is irrelevant. 
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PROFIT ARISING FROM PURCHASE AND SALE 
OF SECOND MORTGAGE 


The taxpayer and two other persons ‘‘A’’ and ‘‘C’’ bought a 
second mortgage in 1934 for £8,600. At the time of purchase over 
£46,700 was owing under the mortgage. Of the purchase money ‘‘A’’ 
contributed £7,000 by way of loan and £600 by way of capital. The 
taxpayer and ‘‘C’’ each contributed £500 by way of capital. It was 
agreed that all proceeds of the mortgage would be applied in the 
following order: (1) interest at five per cent. per annum on the 
advance by ‘‘A’’; (2) repayment to ‘‘A’’ of the loan of £7,000; 
(3) repayment of ‘‘A’s’’ capital of £600; (4) repayment of ‘‘C’s”’ 
and the taxpayer’s capital of £500 each; (5) the residue to be divided 
equally between the three partners. In 1945, the mortgage was sold 
for £23,500 and the taxpayer was assessed on his share of the result- 
ant profit under s. 26 (a). The taxpayer claimed that the surplus 
was a capital accretion. Held, that the taxpayer had been correctly 
assessed (C.T.B.R. Ref. No. M.41/1949). ‘‘We are unable to accept 
Counsel’s submission as to the purpose for which the taxpayer be- 
came a party to the purchase of the mortgage. We think that the facts 
of this case indicate very strongly that his reason for joining in the 
purchase was that he saw a good chance of making a profit by resale. 
As he stated in evidence, he regarded the price of £8,600 for a 
mortgage under which more than £46,700 was owing as being very 
cheap and-that at the time he entered the transaction, he thought 
that the mortgage might be restored to its original value. The tax- 
payer and ‘C’ were both experienced business men and would fully 
realise that with the Commonwealth Bank in possession of the mort- 
gagor’s assets and with little prospect, as the evidence established, 
of there being any substantial increase in the rents paid by the 
tenants of the premises for many years, they would have to wait 
indefinitely for any return on their money by way of interest. On 
the other hand, with the prospect of Perth emerging from the eco- 
nomic depression, a prospect which the taxpayer admitted was present 
to his mind, they would be fully aware of the possibility of a resale 
of the mortgage on terms advantageous to them. This, we think, is 
very evident from the nature and terms of the agreement entered 
into with ‘A’. From their point of view, it would be difficult to find 
a more favourable document. Under its terms, ‘A’ was obliged to 
contribute £7,600 of the purchase money and expose it to the risk 
of loss if the venture failed, whilst the taxpayer and ‘C’ were obliged 
to contribute only £500 each and thereby become entitled to partici- 
pate to the fullest extent in any profit arising from the venture. 
This benefit was secured to them by the provisions in the agreement 
that ‘A’ was to receive a normal rate of interest only on £7,000 of 
the moneys he contributed, and that in the event of failure of the 
venture, the taxpayer and ‘C’ were not to be liable to make good any 
of the loss sustained by him. The agreement contemplated a surplus 
after payment of the said interest to ‘A’ and repayment to the part- 
ners of the capital contributed by them, and it was this surplus which 
was to be divisible among the three of them. In this surplus the 
taxpayer and ‘C’ were each given by the agreement a share equal to 
that of ‘A’ in return for their small outlays. If the mortgage had 
been purchased for the purpose of an investment only, there was no 
need for ‘A’ to have lent money to the partnership at all; he could 
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have contributed £7,600 as his share of the capital necessary for the 
purchase of the investment and the others their £500 each with a 
view to receiving interest on the amounts invested, but this, in fact, 
was not the course his advisers recommended’’. 


UNITED KINGDOM TAX ON AUSTRALIAN DIVIDENDS 


According to press reports the Chancellor of the Exchequer pro- 
poses to reduce the first two steps of the U.K. income tax by 6d. each. 
The present rates of income tax are: 

First £50 at 3s. in £ 
Next £200 at 6s. in £ 
Remainder at 9s. in £ 

In accordance with the above forecast the new rates of U.K. 
tax will be: 

First £50 at 2s. 6d. in £ 
Next £200 at 5s. 6d. in £ 
Remainder at 9s. in £ 

It may be of interest to trace the course of a profit derived by an 
Australian company until, in a depleted state, it reaches the pocket 
of a United Kingdom shareholder. 

Assume, firstly, that the taxable income of the Australian com- 
pany is £20,000, and that the Commonwealth taxes on that income 
are: 

Primary tar— 
£5,000 at 5s. in £ .. =! es £1,250 
£15,000 at 6s. in £ .. a 4,500 


Super tax— 
£15,000 (£20,000 — £5,000) at 1s. in £ 
Part IIIA taz (on undistributed income)— 
Taxable income 
Less— 
Primary tax payable ae £5,750 
Super tax payable .. - 750 
Part IIIA tax paid, say .. 500 
Dividend paid, say .. ne 8,000 
15,000 


Undistributed amount - nh £5,000 


£5,000 at 2s. in £ 500 


Total Commonwealth taxes payable by company .. £7,000 


Strictly, the distribution of £8,000 was paid out of profits 
amounting to £11,851 which have borne Commonwealth primary and 
super taxes totalling £3,851, calculated below. It is obvious that such 
distribution of £8,000 was not paid out of that portion of the profits 
which was subjected to undistributed profits tax under Part IIIA. 

The sum of £11,851 and primary and super taxes thereon are 
calculated as follows: 

Undis- 
Distributed tributed Total 


Taxable income ne gc £11,851 £8,149 £20,000 
Primary tax .. be _ 3,407 2,343 5,750 





£8,444 £5,806 £14,250 
Super tax ae ne a 444 306 750 





Carried Forward .. £8,000 £5,590 £13,500 
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Brought Forward .. £8,000 £5,500 £13,500 
Dividend paid a * 8,000 Nil 8,000 





Nil £5,500 £5,500 


Deduct Part IIIA tax paid “ee e. 500 500 





Part IIIA tax at 2s. in £ levied on a £5,000 £5,000 





However, the United Kingdom Revenue Authorities do not seek 
to make the above analysis, and, by concession, have ruled that tax 
under Part IIIA is to be taken into account in calculating the Com- 
monwealth company rate of tax for the purpose of granting U.K. 
relief under the Taxation Agreement. 

The Commonwealth company rate of tax is, therefore, calculated 
as follows: 

Taxable income of Australian company bi .. £20,000 


Primary tax .. 7 “% = £5,750 
Super tax 750 


Part IITA tax ~ ve ; 500 


7,000 


£13,000 


Residue 


The Commonwealth company rate is therefore: 
£7,000 ~ 20,000 — 7s. in 
The second assumption is that an ordinary dividend of £1,000 
was paid to a U.K. shareholder being an individual who is subject to 
U.K. tax in respect thereof and who is subject to one-half Australian 
tax under the provisions of Art. VI (3) of the Taxation Agreement. 
The sum of £1,000 represents the taxpayer’s total assessable income 
under the Commonwealth and United Kingdom Acts for the relevant 
year. 
The Commonwealth income tax and social services contribution 
payable on the dividend of £1,000 is £84 19s. Od.: 
Income tax, £1,000 at 22.775d. in £ Pw i £94 18 0 
Social services contribution, £1,000 at 18d. in £ 75 0 O 
£169 18 0 


Reduced under Art. VI (3) to one-half oe £84 19 0 


The residue in the shareholder’s hands is therefore: 
Dividend i x He si a .. £1,000 0 0O 
Less Commonwealth tax thereon .. ti en 8419 0 


Residue ee : - ae ‘¢ ef 915 1 


The residue of £915 1s. Od. has been paid out of a fund of profits 
which, in the hands of the company and the shareholder, has borne 
the following Australian taxes: 

Portion of taxable income out of which dividend of 
£1,000 was paid—£1,000 grossed-at 20,000 ~ 13,000 
(or 7s. in £) en <n a : 


Less— 
Tax paid by company, £1,538 at 7s.in £ .. £538 
Tax paid by shareholder, £84 19s. 0d., say 85 


Residue 
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In granting United Kingdom relief in respect of Australian taxes, 
the United Kingdom brings to account the Australian tax paid by a 
company on the profits out of which an ordinary dividend is paid 
(Art. XII (1)). The effective rate of Australian tax is, therefore, 
8 Is. in £, viz.: 
£623 — 1,538 — 8.1s. 


The shareholder receives a dividend of £1,000 direct from the 
Australian company and is subject to United Kingdom tax thereon 
by direct assessment. For the sake of simplicity, let it be assumed 
that the Australian £ equals in value the English £. 

For the purpose of calculating the sum upon which United 
Kingdom tax is chargeable, the dividend must be grossed at either 
the United Kingdom effective rate or the effective rate of Australian 
tax, whichever is the lower. It has already been demonstrated that 
the Australian effective rate is 8.1s. in £. 

For the purpose of calculating the effective rate of United King- 
dom tax, the Australian dividend is the amount actually received 
before deducting Commonwealth tax payable by direct assessment. 

The dividend actually received was ~ .. £1,000 


Deduct personal allowance (unmarried ) i - 110 


£890 


United Kingdom income tax on £890 is: 


£50 at 2s. 6d. in £ be - - ia £6 5 O 
£200 at 5s. 6d. in £ ~~ - he -~ 55 6(0 COO 
£640 at 9s. Od. in £ is — ; : 288 0 0O 


£890 £349 5 0 
The United Kingdom effective rate on a dividend of £1,000 is 
therefore : 
£349 5s. Od. ~ 1,000 = 6.985s. in £ 


As the Commonwealth rate (8.1s.) exceeds the United Kingdom 
rate (6.985s. in £) the dividend is grossed at the United Kingdom 
rate and a credit is granted in the U.K. assessment at the same rate. 
The sum to be grossed for taxing purposes is the dividend after 
deducting Australian tax thereon, and not the amount of dividend 
actually received which was used as the basis for calculating the U.K. 
effective rate. The sum to be grossed for U.K. taxing purposes is, 
therefore : 

£915 (£1,000 less Commonwealth tax thereon, £85) 
£915 grossed at 6.985s. in £ (20s. + 13.015s.) = £1,406 


United Kingdom income tax is therefore calculated as follows: 


Dividend grossed at U.K. effective rate .. va .. £1,406 
Deduct personal allowance ; * i , 110 


£1,296 
£50 at 2s. 6d. in £ 
£200 at 5s. 6d. in £ 
£1,046 at 9s. in £ 


£1,296 Carried Forward .. 
——_ 
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Brought Forward .. £53119 0 


Less eredit for Australian ise £1,406 at 


6.985s. in £ 491 0 0 





Net United Kingdom tax payable « ea * 


This result is brought about in the following manner: 
Tax is levied by the United Kingdom on the sum 
by which the grossed up dividend (£1,406) 
exceeds the actual dividend (£1,000) at the 
rate of 9s. in £: £406 at 9s. in £ £182 14 0 


Whereas credit is aa in a of: £406 at 


6.985s. in £ 141 15 0 





Net United Kingdom tax payable .. £40 19 0 





Ignoring for purposes of clarity the exchange difference in Aus- 
tralian and United Kingdom currency, the following comparison 
shows that the United Kingdom resident in the above example suffers 
less tax on an Australian dividend than an Australian resident. 
Australian resident— 
Full Commonwealth tax on £1,000, vide pre- 
vious calculation i ‘ 
United Kingdom resident— 
Half Commonwealth tax on 


£169 18 0 


£1,000... - oe £84 19 0 
United Kingdom tax. met 40 19 0 
—————-__ 125 18 _ 0 


£44 0 0 


resident 








Difference in favour of U.K. 





In the case of individuals who derive moderate total incomes, 
such as in the above example, it will be found that the combined Aus- 
tralian company and shareholders’ taxes will produce a Common- 
wealth effective rate in excess of the U.K. effective rate. Thus, in the 
vast majority of U.K. taxpayers, the only information required cover- 
ing Australian taxation is the amount of the Australian dividend and 
the Commonwealth tax paid on the dividend. This information will 
enable the (a) U.K. effective rate, (b) the U.K. tax, and (c) the tax 
credit to be calculated, without the necessity of ascertaining the 
Commonwealth company rate. The position is exactly the opposite 
in the case of U.K. companies which are shareholders in Australian 
non-private companies, as the combined U.K. profits tax and U.K 
income tax will normally exceed the combined Australian company 
tax and shareholders’ tax. It will be necessary, therefore, for U.K. 
company shareholders to ascertain the Commonwealth company rate 
of tax on profits out of which a dividend is paid to them by an Aus- 


tralian company. 
TRAVELLING EXPENSES INCURRED BY INVESTOR 


The taxpayer, who had large sums of money invested in certain 
companies which had their principal offices in one of the capital cities, 
considered it essential to pay periodic visits to that centre from his 
place of residence in an adjoining State. The object of these visits 
was for the purpose of interviewing the directors and secretaries of 
the companies concerned and seeking information from stock exchange 
sources. He claimed that the resultant expenses were incurred in the 
production of his assessable income. Held, that the travelling ex- 
penses, including the hotel expenses were not to any extent incurred 
in gaining or producing the assessable income of the taxpayer 
(C.T.B.R. Ref. No. M.1/1949). 
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‘If the taxpayer in the present case had been a speculator en- 
gaged in the business of buying and: selling shares with a view to 
profit-making, a claim for deduction of the travelling expenses under 
s. 51 (1) of the Act would have been more easily sustainable. But he 
claimed (and, we think, rightly so) that he was an investor and not 
a speculator. Under these circumstances, we think that the expenses 
were incurred for the primary purpose of re-arranging investments 
to produce more profitable results—either in the form of increased 
dividends which would form part of his assessable income or by way 
of an increase in exempt income. The expenses represented a cost of 
improving the structure or framework of the ‘profit-yielding subject’. 
They were not outgoings incurred in the course of gaining or pro- 
ducing the assessable income which the re-arranged investments pro- 
duced.”’ 


PROFITS ARISING OUT OF BOOK DEBTS 
WHICH HAVE BEEN PURCHASED 


Owing to a change in the membership of a firm, the proviso to 
s. 32 (1) of the English Finance Act 1926 was invoked, with the 
result that the new firm fell to be treated for income tax purposes 
as if a new trade had been set up. A book debt was acquired by the 
new firm from the old at a discount. The new firm succeeded in col- 
lecting the full amount of the debt with a resultant profit of £50,000. 
It was accepted that the new firm did not trade in book debts. Held, 
that the profit arose from the utilization of circulating capital in the 
trade and was not a realized accretion to a fixed capital asset,; accord- 
ingly, the profit was assessable (Reynolds & Gibson v. Crompton; 
Same v. I.R. Comrs., English High Court, 3 April, 1950). ‘‘It seems 
to me that it [the book debt] clearly became a capital asset, purchased 
out of capital. But the question remains whether it was fixed or 
circulating capital. As Romer, L.J., pointed out in Golden Horse Shoe 
(New) Limited v. Thurgood (1933), 18 T.C. 280, at p. 300: ‘The 
profits or losses in a year of trading cannot be ascertained unless a 
comparison be made of the circulating capital as it existed at the 
beginning of the year with the circulating capital as it exists at the 
end of the year. It is, indeed, by causing the floating capital to 
change in value that a loss or profit is made’. Between assets which 
clearly constitute fixed and circulating capital respectively there is a 
debatable territory, and in that territory the decision is one of fact, 
- and may be one of degree. I think that the findings of the Special 
Commissioners, as I understand them, are equivalent to a finding 
that the profit in question arose from the utilization of circulating 
capital in the trade, and was, accordingly, profit liable to taxation 
and was not a realized accretion to a fixed capital asset.’’ 

For the reason stated in the November, 1949, issue of the journal, 
it is considered that a surplus on realization of book debts in the 
above circumstances is not assessable under the Commonwealth Act. 


EXPENDITURE ON PROPERTY PRIOR TO ITS USE 
OR OCCUPATION AS RENT-PRODUCING PREMISES 


The taxpayer claimed as a deduction under s. 53 a sum of £88 
being portion of the amount expended by him in converting the 
property occupied by him as his home into two separate ftats, one of 
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which he oceupied as his home and the other of which he let to a 
tenant. The Commissioner disallowed this sum as a deduction. On 
the evidence, the Board of Review held that £50 (part of the sum of 
£88) was expended by the taxpayer in converting his residence into 
two flats prior to the date upon which any part of the property was 
‘‘oceupied or used for the purpose of producing assessable income’’ 
within the meaning of s. 53 and was not therefore deductible under 
that section. The balance of £38 represented one-half of certain ex- 
penditure on the property after conversion. An examination of the 
relevant items revealed that they were non-deductible capital expen- 
diture. (C.T.B.R. Ref. No. 26/1949.) 


CONTRIBUTIONS TO SUPERANNUATION FUNDS 
Review by Board of Review of Commissioner’s Decision 
under s. 66 (4) 


During the relevant year, the taxpayer company paid to the 
trustees of an employees’ superannuation fund a sum of £3,841 6s. 8d., 
representing the total of certain sums which the company had, by 
deed, agreed to pay as a foundation grant to provide benefits for 
specified foundation members upon the following basis, viz. : 

In respect of each member who received £700 or more as 
wages during the relevant year—33 1/3 per cent. of 
such salary. 

In respect of all other members—50 per cent. of his or her 
salary. 

The Commissioner limited the allowance under s. 66 to the greater 
of the two sums specified in s. 66 (3)(c)(i) and (ii). Accordingly, 
the Commissioner allowed a deduction of £91 in respect of one em- 
ployee (being the amount paid to the fund on his behalf) and £100 
each in respect of 16 other employees, making a total deduction of 
£1,691 in lieu of the sum claimed by the taxpayer, £3,841. The Com- 
missioner considered the applicability to the case of s. 66 (4), but 
was unable to form the opinion that the special circumstances of the 
case warranted the allowance of a higher amount as a deduction than 
that which resulted from the application of s. 66 (3). On review, 
evidence was given that the benefit sought to be given to employees 
generally upon retirement was an amount approximately equal to 
13 times the basic salary, of which two-thirds was to be provided by 
the company and the balance by the employee. The Commissioner 
agreed that the total benefit to be provided was reasonable, but 
pointed out that the benefit could have been proviiled for each em- 
ployee concerned by annual contributions by the taxpayer of less 
than £100 for each year from the commencement of the fund until 
the anticipated date of retirement of each employee. The Board of 
Review held that there were no special circumstances warranting the 
grant of a higher allowance under s. 66 (4) and confirmed the assess- 
ment. (C.T.B.R. Ref. No. M.34/1949.) 


COMPENSATION RECEIVED BY AFFORESTATION COMPANY 
FOR BREACH OF CONTRACT BY PURCHASER OF 
STANDING TIMBER 


The taxpayer company had agreed to sell all the standing timber 
on certain land owned by it. It was common ground that all sums 
payable under this agreement were assessable. The purchaser fell 
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into arrears with the terms of the agreement, with the result that 
the taxpayer’s replanting programme was delayed. By way of com- 
promise of the taxpayer’s claims, the purchaser agreed to pay .to it 
the sum of £8,250 by instalments in respect of his breaches. Held, 
that the sum of £8,250 was compensation receivable by the taxpayer 
in the ordinary course of its business as a recompense for loss of 
profit—Burmah Steam Ship Co. Ltd. v. I.R. Comrs. (1930), 16 T.C. 
67, followed. Accordingly, the instalment of the sum of £8,250 re- 
ceived in the relevant year of income was assessable (Matakana 
Afforestation Ltd. v. C. of T. (N.Z.) (1949), 6 M.C.D. 221). 


ONUS ON TAXPAYER OF PROVING EXISTENCE 
OF BETTING TRANSACTIONS 


A departmental investigation was made into the affairs of the 
taxpayer, an accountant and hotel keeper. The hotel books for the 
relevant years revealed certain overbankings, £1,200 of which had 
been credited to a ‘‘Special Account’’ and the balance to bar takings. 
The sum of £1,200 had not been returned as assessable income. The 
Commissioner reached the conclusion that this sum should be re- 
garded as hotel takings, and issued amended assessments accordingly. 
The taxpayer claimed that the sum of £1,200 represented winning 
racing bets. On the evidence, the Board of Review held that the tax- 
payer had failed to discharge the onus of establishing that the amen- 
ded assessments were excessive (C.T.B.R. Ref. No. M.32-33/1949). ‘* In 
our opinion, in order for him to succeed on this review, it was neces- 
sary for him.to demonstrate with a much greater measure of certainty 
that he did in fact win the amounts claimed. This he might have 
done by oral evidence or proper records or both, to the effect that on 
given race days he backed specified horses with named bookmakers 
for fixed sums and, in consequence, his winning bets exceeded his 
losing bets by the amounts he claims. In this particular case, we think 
that the taxpayer, who is a qualified accountant and whose affairs 
had been previously investigated on at least one occasion, should have 
realised the need to keep proper records of his betting transactions, 
if he banked, as he claims to have done, his winnings along with the 
proceeds of his ordinary and after-hour trading.’’ 


APPLICATION FOR EXTENSION OF TIME TO PAY TAX 


The N.S.W. Deputy Commissioner has issued the following 
memorandum to tax agents on the above subject: 

‘‘During the war, and the years which immediately followed, 
some latitude was afforded taxpayers by remitting the additional tax 
payable under s. 207 in the majority of cases where extensions of 
time for payment of income tax had been granted. Following a review 
of the numerous applications being received, it has been decided 
that the section will have to be more rigidly enforced. In future, ex- 
tensions of time will be granted subject to the payment in whole or 
in part of additional tax under s. 207, except where it is demonstrated 
that payment of tax by the due date would involve the taxpayer in 
hardship. 
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‘‘It would be appreciated if each application for extension of 
time on behalf of a client were made at least ten (10) days before 
the due date for payment, and contained: 

(a) Particulars of: 

(i) the file number; 
(ii) the assessment number ; 
(iii) the year and amount of tax; and 
(iv) the original due date of each unpaid assessment. 

(b) A concise statement of the reasons for the application and 
of the taxpayer’s financial position and, where the exten- 
sion sought is for a period in excess of three (3) months, 
or for an amount of tax in excess of £1,000, a detailed 
statement of assets and liabilities. 

(c) A definite offer for payment of the tax by a date named, 
or by instalments to commence and be completed by stated 
dates. 

(@) Where a reply has not been received to a prior applica- 
tion, a summary of the details included in that applica- 
tion. 

‘‘Every remittance should be accompanied by particulars of the 
file number, assessment number, and the year and amount of tax.’’ 


APPLICATION FOR EXTENSION OF TIME TO PAY TAX 
PENDING APPEAL 


In a memorandum to tax agents, the N.S.W. Deputy Commis- 
sioner, after directing attention to the terms of s. 201 and pointing 
out that income tax may be recovered notwithstanding that an appeal 
or reference is pending, went on to say: ‘‘Favourable consideration 
will be given to applications for extensions of time for payment of 
that part of any tax assessed which is excessive. The balance should 
be paid by the due date. It would be helpful if these applications 
were made by letter separate from, but attached to, the notices of 
objection. The lodgment of an objection is not in itself regarded as 
an application for an extension of time for payment.’’ 


INCOME OF DECEASED RECEIVED AFTER DEATH 


The executors of the late Leslie Howard received certain sums 
under film contracts entered into by him prior to his death. The 
English Court of Appeal held (i) that instalments of lump sums due 
to Mr. Howard which were paid after his death to his executors were 
not assessable ; and (ii) (by majority) that the proportion of receipts 
or profits payable under the contracts received after his death were 
assessable to English income tax. Leave to appeal to the House of 
Lords was granted to both parties (Purchase vy. Execitors Leslie 
Howard Stainer deceased, 5 April, 1950). 

The above decision varies that of the English High Court re- 
ported in the April, 1950, issue of Current Taxation at p. 146. The 
High Court had held that all the sums received by the executors 
were not assessable. For the reasons stated in the April, 1950, issue, 
it is considered that if the above case had been decided under the 
Commonwealth Act, s. 101A would have applied, with the result that 
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all the sums received by the executors would have been included in 
the assessable income of the trust estate of the years of receipt and 
would have been treated as income to which no beneficiary was pres- 
ently entitled. 


COMMONWEALTH ESTATE DUTY 
Value of Shares Included in Deceased Estate 


The estate of a person who died on 6 January, 1943, included 
certain shares in McPherson’s Pty. Ltd., also shares in a private 
company which, in turn, owned shares in McPherson’s Pty. Ltd. On 
a reference to the Valuation Board for review of the estate duty 
assessment, the Board assessed the value of the shares in McPherson’s 
Pty. Ltd. at 34s. per share. This valuation was arrived at in the fol- 
lowing manner : 

Average market price of shares in McPherson’s Ltd. 
(the public company into which the proprietary 
company had been transformed), based on sales 
between June and November, 1945 .. oy .. 49s. Od. 

Deduct— 

(a) ‘‘Herald’’ share index for 30 industrial 

companies, Melbourne, showed the index 
at 102 in 1945. In January, 1943, the 
index figure for these companies was 92. 
Adjustment necessary to reflect change 
in money values between the two 
periods, 92/102 of 49s.—44s. 2d.— 
reduction of ne i si ‘ 

) The assets owned by McPherson’s Pty. 
Ltd. had inereased between January, 
1943, and the later date at which the 
shares in the successor public company 
were traded. To allow for this increase 
in value of assets, the Board deducted 6s. 5d. 
Discount due to fact that in January, 
1943, the company was a proprietary 
company, the shares of which were not 
listed on the Stock Exchange .. —. -— o- 

15s. Od. 


Value for share as determined by Valuation Board .. 34s. 0d. 
imitans 


A right of appeal to the High Court from the decision of the 
Valuation Board is given by s. 25 (7) of the Commonwealth Estate 
Duty Act where, in the opinion of the High Court, the Board’s 
decision involves a question of law. The Commissioner appealed 
against the Board’s decision. Held, dismissing the Commissioner’s 
appeal, that the decision of the Valuation Board did not involve any 
question of law. (F.C. of T. v. Shaw and another (Administrators 
Estate E.M. Shaw, dec’d), High Court, 30 March, 1950.) 


Appeal from Decision of Board which Involves a Question of Law 


The following is an extract from the decision of Williams, J., 
in F.C. of T. v. Sagar (1946), 71 C.L.R., at p. 423: ‘‘It is only com- 
petent for the Court to entertain an appeal under s. 25 (7) [of the 
Commonwealth Estate Duty Assessment Act] if the decision of the 
Board involves a question of law. Unless the Statute provides that 
some portion of the Board’s decision is to be unappealable, the whole 
decision and not merely the question of law is then open to review 
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and the Court must rehear the whole case although it rejects the point 
of law (F.C. of T. v. Berger (1927), 39 C.L.R. 468; Ruhamah Prop- 
erty Co. Ltd. v. F.C. of T. (1928), 41 C.L.R. 148, at p. 154; Barripp v. 
C. of T., 41 N.S.W.S.R. 16, at pp. 18, 19). The appeal is a proceeding 
in the original jurisdiction of the Court so that, unless the parties 
agree that the evidence given before the Board shall be used on the 
appeal, the evidence must be tendered again, and, as the appeal is a 
rehearing, further evidence can be called. On this appeal it was 
agreed that the oral and documentary evidence given before the 
Board should be regarded as evidence tendered on the appeal, and 
neither party called any further evidence’’ 

In F.C. of T. v. Shaw and another, High Court, 30 March, 1950, 
it was contended for the respondent that the words ‘‘which involves 
a question of law’’ mean any decision of the Board whereby a question 
of law is erroneously decided. After examining the, judgments of the 
High Court in Ruhamah Property Co. Ltd. v. F.C. of T. (1928), 41 
C.L.R., at pp. 151 and 155, and those of Rich, J., and Dixon, J., in 
F.C. of T. v. Miller (1946), 73 C.L.R. 93, Latham, C.J., reached the 
conclusion that it had not been decided in any case that the jurisdic- 
tion of the Court under such a section as s. 196 (1) depends upon it 
being shown that a decision of a Board upon a question of law was 
erroneous. His Honour went on to say: ‘‘I have great difficulty in 
reading the words ‘any decision which, in the opinion of the High 
Court, involves a question of law’, as meaning that there is an appeal 
from a decision only where that decision involves a question of law 
which has been wrongly decided by the Board. I shall therefore deal 
with the case upon the basis that, whatever may be the correct 
opinion upon the question whether this Court has jurisdiction to 
entertain an appeal only when it is shown that the decision on the 
question of law was erroneous, at least it must appear before an 
appeal can be held to be competent that the decision of the Board did 
involve what in the opinion of the High Court was a question of 
law’’. In the instant case it was held that no question of law was 
involved in the Board’s decision. 

The point is of importance. If an appeal lies to the High Court 
under s. 196 (1), the Court is exercising original jurisdiction and 
the whole decision of the Board, and not including the question of 
law, is open to review. Although the taxpayer is limited to the 
grounds in his objection, the parties are not limited to the material 
before the Board and may adduce fresh evidence in support of, or 
in answer to, the appeal. 

If the words in s. 196 (1) meant any decision of the Board 
whereby a question of law is erroneously decided, there could be an 
appeal only where it was alleged that a decision upon a question of 
law was erroneous and the appeal could succeed only where that 
allegation was held to be established. In this view, no appeals which 
the Court heard could, so far as they depended upon points of law, 
be unsuccessful. 

The alternate view is that if the Board’s decision involves a 
question of law an appeal lies under s. 196 (1). This is so whether 
or not the question of law was erroneously decided by the Board. In 
this view, the Court must rehear the whole case, although it rejects 
the point of law. It is considered that the weight of authority is in 
favour of this view. ; 
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